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CONSTITUTIONALITY. AND CON- 
STRUCTION OF THE DYER ACT 


The National Motor Vehicle Theft <Act, 
sometimes referred to as the ‘‘Dyer Act,”’ 
declares the transportation, in interstate 
or foreign. commerce, of any motor vehicle 
known to have been stolen, a criminal of- 
fense, and makes it an offense to receive a 
motor vehicle so moving, known to have 
been stolen. 

In. the recent case of Whitaker v. Hitt 
(52 App. D. C. 149, 285 Fed. 797, 27 A. 
L. R. 951) this Act is held to be constitu- 
tional, as relating to that commerce which 
Congress, by virtue of the Federal Con- 
stitution, has jurisdiction over. 

It was urged that the mere driving of a 
stolen automobile from one state to an- 
other is not interstate commerce within 
the commerce clause of the Constitution ; 
that the transportation must be by ecom- 
mon earrier for hire, or the vehicle must 
have been used to earry freight or passen- 
gers for hire, or be transported for sale or 
hire. 

Replying to these contentions, the court 
referred to the ease of Kelly v. United 
States (277 Fed. 405), which involved the 
trial of an offense under this statute, and 
in which, concerning the charge of the 
trial court that moving a stolen automobile 
under its own power from one state to an- 
other was transportation in interstate com- 
merce, the court said: ‘‘We are of opinion 
that this instruction is sanctioned by re- 
peated decisions of the Supreme Court con- 
struing and upholding analogous statutes. 
To penalize the transportation of a given 
article is in effect fo prohibit its transporta- 
tion. And if the Congress may prohibit 
the interstate transportation of lottery 
tickets (Lottery Case, 188 U. S. 321, 23 
Sup. Ct. 321, 47 L. Ed. 492), of impure 





foods and drugs (Hipolite Egg Co. v. 
United States, 220 U. S. 45, 31 Sup. Ct. 
364, 55 L. Ed. 364), of intoxicating liquors 
into a prohibition state, even for personal 
use (Clark Distilling Co. v. Western Mary- 
land R. Co., 242 U. S. 311, 37 Sup. Ct. 180, 
L. R. A. 1917B 1218), and of women and 
girls for an immoral, though non-commer- 
cial, purpose ‘(Caminetti v. United States. 
242 U. S. 470, 37 Sup. Ct. 192, L. R. A. 
1917F, 502), we perceive no reason, consti- 
tutional or other, why it may not in like 
manner prohibit the interstate transporta- 
tion. of motor vehicles known to have been 
stolen.’’ 


It has been held that an automobile is 
transported in interstate commerce, within 
the meaning of the Act, where it is pur- 
chased with knowledge that it has been 
stolen, and is driven from one state to an- 
other, either for the purpose of an ulti- 
mate future sale or for the mere transpor- 
tation or use of the purchaser. If the de- 
fendant had guilty knowledge that the car 
in question had been stolen, he had no right 
to transport it at all, and for the wrongful 
act of taking it into another state, using it 
for the transportation thereto of himself, 
he incurred the penalties of the statute, 
irrespective of what he intended to do with 
it in that state or elsewhere (Kelly v. 
United States, 277 Fed. 405). 


One may violate the provisions of the 
Act relative to receiving a motor vehicle 
moving in interstate commerce, knowing it 
to have been stolen, although he did not 
know of the interstate transportation 
(Katz v. United States, 281 Fed. 129). 


In the case last cited, it was also held 
that evidence that the defendant had known 
on previous occasions that the one from 
whom he bought the car was a car thief, 
that he was expressly assured that the car 
was an ‘‘out-of-town car,’’ and that he. 
took a bill of sale signed by the seller with 
a fictitious name, was sufficient to sustain a 
verdict that he received the automobile 
knowing that it had been stolen, 
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NOTES OF IMPORTANT DECISIONS 


THEFT BY BAILEE COVERED BY AUTO- 
MOBILE POLICY.—In Fidelity Phoenix Fire 
Ins. Co. v. Oldsmobile Sales Co., 261 S. W. 492, 
decided by the Court of Civil Appeals of Texas, 
automobile policies covering loss by theft, ex- 
cept by persons in assured’s household or serv- 
ice, or by mortgagor or vendee in possession 
under mortgage, conditional sale, or lease 
agreement, and except while the automobiles 
were being rented under contract, or leased, 
which had riders attached permitting automo- 
biles to be rented or leased, were held to not 
except theft by persons who had rented auto 
mobiles. 

“We had no trouble in determining what 
was intended by the use of the words mort- 
gagor or vendee in possession under a mort- 
gage, but our error was in holding that one 
who might hold under a contract of hire, for 
the purpose of making one trip, was one hold- 
ing under a ‘lease agreement’ as that term is 
used in the policies. We have not, however, 
reached the conclusion that it was the inten- 
tion of the parties to use the two terms, ‘one 
in possession under conditional sale,’ and ‘one 
in possession under lease agreement,’ as synon- 
ymous terms, and to designate but one class 
of persons. 

“It is well known that conditional sales or 
‘lease agreements,’ which may mean the same 
thing, are frequently made, wherein the seller 
reserves title to the property sold until the 
purchase money is paid, and under which the 
purchaser is placed in possession of such prop- 
erty. In such case the purchaser is in posses- 
sion under a condition sale or Jease agreement. 
Such was, we think the ‘lease agreement’ men- 
tioned in the insurance policies under consid- 
eration.” 


THE RUSSELL CASE IN THE HOUSE OF 
LORDS.—Since the House of Lords, reported 
elsewhere, though only by a majority of three 
to two, has reversed the decision of Mr. Justice 
Hill and the unanimous view of the Court of 
Appeal, 1924, P. 1, in Russell v. Russell, it 
must now be taken asthe rule in divorce cases, 
as well as in legitimacy cases, that a father 
will not be allowed to give evidence denying 
intercourse with the mother of a child born 
to him during wedlock, provided always there 
was an opportunity for such intercourse; the 
rule does not debar proof of absence abroad 
during the period within which a child must 
have been conceived. The whole question 





raises a difficult problem; no doubt the major- 
ity were impressed, as the lay public were, 
by the apparent anomaly that a wife might be 
divorced because of the birth of a child which 
must nevertheless be deemed the father’s child, 
and yet will not by any process of law, under 
the existing rules of evidence, be declared ille- 
gitimate. The principal judgment, delivered by 
Lord Birkenhead, is clearly inspired by this 
view. The leading case on the subject is Good- 
right’s Case, 1777, 2 Cowp. 591, in which Lord 
Mansfield stated the rule of law for the pur- 
poses of legitimacy proceedings in connection 
with a Peerage claim. It is applicable, as Lord 
Sumner, in his dissenting judgment, pointed 
out, in five classes of cases: (1) Peerage 
claims; (2) issues directed by a Court of Chan- 
cery to try a question of legitimacy; (3) claims 
in Chancery or at Common Law to recover a 
fund or estate where the title depends on 
legitimacy; (4) action in ejectment where a 
similar issue is raised on the title; and (5) 
derivative pauper settlement cases where the 
settlement depends on that of the child’s 
parent. The extension of the rule to divorce 
proceedings not unnaturally follows, and this 
view was taken by Lord Birkenhead, Lord 
Dunedin and Lord Finlay. On the other hand, 
Lord Sumner and Lord Carson took the view 
that the rule was inequitable, and ought not to 
be extended to the present class of cases, espe- 
cially as s. 3 of the Divorce Act of 1869 had 
made both husband and wife competent wit- 
nesses in divorce proceedings. Lord Birken- 
head met this by the argument that the statute 
removes a bar on certain persons giving evi- 
dence; it does not alter the limits of the evi- 
dence they may _ give.—Solicitors’ Journal 


(Eng.). 


COLLISION WITH EMBANKMENT AS 
WITHIN AUTOMOBILE POLICY.—When an 
automobile, while being driven along the high- 
way, is driven against an embankment along- 
side of and adjacent to the highway with such 
force as to cause it to be overturned and 
wrecked, the injury resulting to the car is 
caused by a collision, within the meaning of the 
terms of an insurance policy, which insured 
against loss or damage by “collision with an- 
other object, either moving or stationary.” An 
embankment adjacent to the highway is an 
object, within the meaning of*the clause quoted. 
Pred v. Employers Indemnity Corp., Neb., 198 
N. W. 864. 

On this important question, the court said; 

“It is earnestly urged that there was no col- 
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lision, within the meaning of the terms of 
the policy, and that the overturning of the car 
was the cause of the injury to it. The evidence 
shows that the car first ran against the em- 
bankment at the roadside, and that the impact 
or collision with the embankment caused the 
ear to overturn and be wrecked. Cases are 
cited which hold that injuries to cars did not 
result from a collision where the car fell over 
an embankment along the highway, and where 
a car skidded in loose gravel, overturned and 
was injured. Whatever may be said of those 
cases, they are not applicable to the situation 
in hand. It was the collision with the embank- 
ment which caused the overturning of the car 
and the consequent injury to it. The embank- 
ment was an object, within the meaning of that 
term as used in the policy. Numerous cases, 
quite similar to the one under consideration, 
have been before the courts, and they generally 
accord with the conclusion here reached.” 


POWER OF STATE TO PROHIBIT NA- 
TIONAL BANK DOING BUSINESS IN STATE. 
—The case of Brust v. First National Bank, 
198 N. W. 749, decided by the Supreme Court 
of Wisconsin, holds that the state is without 
power to prohibit a nat‘onal bank from, or to 
embarrass it in, existing in the state, or from 
doing business in the state. 

“If a national bank can be said to be a cor- 
poration ‘existing under the laws of this state,’ 
then the change of the place of trial was im- 


- properly granted, as the cause of action arose 


in Milwaukee county. Appellants contend that 
a national bink does exist under the laws of 
the state of Wisconsin, relying upon our deci- 
sion in State ex rel. Wisconsin Dry Milk Co. 
v. Circuit Court, 176 Wis. 198, 186 N W. 732, 
where it was held that a foreign corporation 
licensed to do business in the state, ‘existed’ 
under the laws of this state. It seems obvious 
that there is a wide distinction between a na- 
tional bank doing business in this state and a 
foreign corporation licensed under our laws 
to do business in this state. The existence of 
a national bank within our borders is in no 
sense dependent upon our state laws. It is 
quite different with a foreign corporation. The 
latter may not do business here without se 
curing the permission of the state and com- 
plying with the laws upon which such condi- 
tion is made dependent. True, a national bank 
may be amenable as a citizen to certain laws 
of this state, the same as any individual or cor- 
poration domiciled here, but it does not ‘exist’ 


| 





here by virtue of the laws of this state. It is 
beyond the power of the state to prohibit it 
from, or to embarrass it in, existing in this 
state, or doing business in this state, even if 
it would. It cannot be said that a national 
bank exists under the laws of this state, for 
which reason it must be that its right to a 
change of the place of trial from Milwaukee 
to Portage county is ruled by the seventh and 
not the sixth subdivision of section 2619.” 


ELECTRIC LIGHT SIGN AS A NUISANCE. 
—The Court of Chancery of New Jersey re- 
cently had occasion to pass on the interesting 
and important question when an electric light 
sign may be regarded as a nuisance so as to 
entitle a hotel company whose guests were 
thereby annoyed to injunctive relief against it 
(The Shelburne Inc., v. Crossan Corp’n et al., 
122 Atlantic Rep., 749, Advance Sheets of Jan- 
uary 10, 1924.) The complainant was the 
owner and operator of a large hotel, called “The 
Shelburne,” situate on the Boardwalk in At- 
lantic City. The defendant operated a large 
electric light sign from the time it began to 
be dark until about midnight and occasionally 
later. This sign had the effect of lighting up 
an entire wing of the hotel, disturbing guests, 
and thereby affecting detrimentally the hotel 
company’s business. It further appeared, how- 
ever, that the hotel company itself operated an 
orchestra and dance hall until about midnight 
in a restaurant which was very near to the 
electric light sign. The chancellor upon these 
facts refused to issue an injunction against the 
operation of the sign, except after the hour of 
midnight, on the ground that the hotel company 
could not reasonably complain of the electric 
light sign as a nuisance since its own proof 
showed that it caused an orchestra to play and 
dancing to be indulged in until as late as 
midnight, in close proximity to the rooms in 
the hotel alleged to be injuriously affected. 

There can be no doubt that lights radiating 
from powerful electric lamps contained in a 
sign facing hotel bedrooms may become a nui- 
sance if it can be shown that they materially 
interfere with the ordinary comfort of guests. 
In determining, however, whether such a sign 
is a legal nuisance, and therefore to be en- 
joined, all of the surrounding circumstances 
must be considered, and it would seem that in 
view of the playing of an orchestra and dancing 
in the hotel until the midnight hour the chan- 
cellor was correct in refusing injunctive relief 
since the hotel company by its own acts and 
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conduct had apparently fixed an hour, mid- 
night, prior to which it and its guests were 
not entitled to absolute injunctive relief. 

There is the following discussion of the sub- 
ject in the opinion of Vice-Chancellor Ingersoll: 


“Although many signs of the nature of the 
one in question are located along the Board- 
walk, this one is apparently the only one built 
parallel with any hotel building and with 
light directly projecting into bedrooms, al- 
though others exist the lights of which shine 
into bedrooms, but upon an angle. Although 
expert testimony was produced by the defend- 
ants to the effect that in many of the rooms of 
the hotel no illumination was caused by the 
sign, and in none was there any serious effect 
caused by the light from the sign, I cannot but 
believe that the amount of light radiating from 
the sign does illuminate or ‘light up’ many of 
the rooms facing it, and in some instances at 
least to such an extent as to be objectionable 
to the guests. 

“Atlantic City is a seashore resort, catering 
to visitors desiring comfort, rest, recreation, 
or to recuperate from illness, from all sections 
of the world. Its Boardwalk is, and the hotels 
along this Boardwalk are, famed throughout 
not only this country, but in every civilized 
country. In addition to the business of cater- 
ing to guests, and by reason, partly at lest, of 
the cosmopolitan character of these guests, 
there has grown up the custom of operating 
electric and other signs along this Boardwilk. 
In fact, the testimony shows that the Board- 
walk is considered as one of the best advertis- 
ing locations in the country. 

“There can be little if any doubt that light 
radiating from lamps of the intensity and when 
placed in the position of those in the sign in 
question may become a nuisance if it (the 
light) materially interferes with the ordinary 
comfort physically of human existence (Cleve- 
land v. Citizens Gaslight Co., 20 N. J.Eq.. 201, 
205). It is not claimed that the sign is a nui- 
sance in the daytime and when not illuminated. 
The prayer in the bill is: 

“That the defendant * * * be restrained 
from exhibiting, operating and maintaining any 
electric contrivance for signs * * * in such 
manner as to create a nuisance by the light 
it radiates,’ etc. 

“Vice-Chancellor Garrison, in Seligman v. 
Victor Talking Machine Co. (71 N. J. Eq., 697, 
700, 63 Atl. 1093, 1094), said: 

“Tt is well recognized, however, in cases 
of nuisance, that the things to be taken into 





account include not only the degree and char- 
acter of the annoyance and the circumstances 
under which it occurs, but also the time of 
its occurrence. As is well said by Vice-Chan- 
cellor Pitney in Gilbough v. West Side Amus. 
Co. (64 N. J. Eq. 19 Dick, at p. 28, 1902): 

“So the time when a noise is made 18 also 
to be taken into account. Mankind needs sleep 
for a succession of several heurs once in every 
twenty-four hours, and nature has provided a 
time for that purpose, to-wit, the nighttime, 
and by common consent of civilized man the 
night is devoted to rest and sleep, and noises 
which would not be adjudged nuisances under 
circumstances if made in the daytime will be 
declared to be nuisances if made at night dur- 
ing the hours which are usually devoted by the 
inhabitants of that neighborhood to .sleep.” 
Many other authorities are to the same effect 
(Kerr, Inj., 3d ed., 216, note 37; Wood, Nuie., 
2d ed., sec. 613; 21 Am. & Eng. Ency. L., 2d 
ed., 697, note 3).’ 

“The complainant has fixed its own hour, 
prior to which it is not entitled to relief. 
Surely the light complained of cannot be con- 
sidered as a nuisance upon the ground that 
guests are unable to procure necessary sleep 
when the complainant at the same time causes 
an orchestra. Joud in its nature, to play and 
dancing to be indulged in in close proximity 
to the rooms alleged to be affected.”—Chicago 
Legal News. 








WHAT THEY FEARED 


A prominent attorney for a mammoth cor- 
poration had been bitten by the political bug 
and was making his first race for Congress. 


He had just finished a particularly effusive 
address before a large country audience and 
was receiving the usual congratulations. Among 
those who came up to him was an old farmer 
who had heard political speeches for 50 years. 


“Son,” said the farmer, “that was a good 
speech up till the last sentence, but if yer don’t 
retract that last sentence ye’ll sure get beat.” 

“Why, what was the matter with it?” 

“Well, ye said if elected ye’d be true to your 
trust, and that’s just what a lot of us has been 
afraid of.”—Judge. 
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SOME PHASES OF AMERICAN 
LEGAL EDUCATION 


By Harlan F. Stone.* 


The Centennial anniversary, which we are 
here assembled to celebrate, gives emphasis 
to the fact that it was in America that 
the English Common Law first became the 
subject of University study, in a real sense 
and it is here that that study has reached 
its highest development. No chapter in the 
history of education so stirs the imagina- 
tion; no educational achievement seems 
more worthy of commendation or more 
pregnant with consequences to the future 
welfare of our Republic. To have made the 
Common Law the subject of University 
study in its highest and best sense, in a 
span of a little more than a generation was 
an accomplishment, but to have given to it 
a novel and successful method of exposition 
of legal science, which has won the enthu- 
siastie approval of the educational world 
at home and abroad and to have assumed 
a position of leadership in our profession 
by virtue of their scholarship and their 
spirit of devotion to the highest interests 
of the profession are high achievements in 
which American Schools of Law and Ameri- 
can Universities may take a just pride. 

It is a noteworthy fact that the begin- 
nings of the teaching of the art of a pro- 
fession have always originated in private 
initiative and enterprise. This was true of 
the exposition of principles of theology 
from both its Greek and medieval sources. 
Hypocrates, in the oath which he admin- 
istered to his disciples enjoined them to 
teach the principles of art of medicine. 
To this rule Law has proved no exception. 
Both in England and America the first 
steps toward systematic training in the 
principles of Common Law were the private 
undertakings of lawyers especially skilled 
and especially interested in its exposition. 

One has not far to seek for the explana- 
tion of the universality of this rule. The 


*Address made by Attorney-General at Yale 
University, Wednesday, June 18th, 1924. 





objective in the practice of a profession, is 
always the ministration to the spiritual or 
physical needs of others. Its principles 
are, consequently, something more than 
mere intellectual abstractions. Nor is it 
ever completely subject to scientific laws, 
for it has its origin in the application of a 
practical art, not distinguishable in its 
early history from a trade or business. 
Knowledge of the art is at first acquired 
and transmitted through apprenticeship ; 
later, its accumulated learning is_ ex- 
pounded by those of its devotees especially 
fitted for the task by knowledge of its prin- 
ciples, and by skill in its exposition. Ulti- 
mately, when it rises to the full dignity of 
a learned profession, its learning must be 
subjected to analysis, and to classification. 
Its principles must be stated, and restated, 
and its underlying causes sought out, and 
appraised, by those processes of analysis 
and exposifion which can be successfully 
earried on only in the university. 

There is a theory of history that human 
progress, which is the real subject of his- 
tory, moves in cycles, in which each cycle 
progresses from its beginnings, in the more 
primitive type of civilization, to its con- 
clusion, in a more complex and higher type 
of social development, but that each suc- 
cessive cycle moves swiftly, and, conse- 
quently, in a shorter space of time, to its 
conclusion. However disputable this may 
be in the field of general history, the theory 
finds verification in the record of the devel- 
opment of legal science. From the primi- 
tive beginnings of Roman law—from its ap- 
prenticeship stage, to the time of its ex- 
position as a learned art, in the medieval 
universities. spans nearly two thousand 
years, and it required some seven centuries 
more to develop, in the art of its exposition, 
a technique and resourcefulness compar- 
able to that which today obtains in the 
teaching of the English common law in at 
least a half dozen American universities. 
The corresponding transition in methods of 
study of the English common law may be 
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traced from its beginnings, in the twelfth 


century, to the first serious attempt to 
earry on instruction in law in public in- 
stitutions of learning in both England and 
in America, in the last of the eighteenth 
eentury—a period of some six hundred 
years. 

The still later period, which may be re- 
ferred to as that of ‘‘The Intensive Devel- 
opment’’ of the methods and processes of 
the university study of the Common Law, 
corresponding to the period which reaches 
from the beginning of the study of Roman 
law at Bologna to the intensive study and 
criticism of that system in France and Ger- 
many in the nineteenth century, has begun, 
and come to its present high estate. within. 
the lifetime of many here present. 

Until some fifty vears or less ago, when 
there dawned what I like to think of as the 
golden age of legal education in America, 
its story was one of vague aspirations and 
erude beginnings. 

To Ezra Stiles, president of Yale Col- 
lege, belongs the honor of first proposing 
the establishment of a professorship of law 
at an American seat of learning. In 1777 
he drafted a plan for a university course of 
lectures in law and in medicine. His plan, 
so far as instruction in law was concerned, 
did not come to fruition until forty-seven 
years later, when Yale carried into practi- 
eal operation a plan, not for the delivery 
of lectures on law in dilatante fashion, 
such as had characterized previous at- 
tempts, but for the establishment of a 
course of instruction intended to prepare 
prospective members of the Bar for the 
practice of their profession. In the mean- 
time, however, professorships in law some- 
what evanescent in character, had been 
proposed at numerous institutions of 
learning, and had been actually estab- 
lished at William and Mary College, at 
Columbia College, when James Kent was 
called to a professorship at Princeton, at 
the College of Philadelphia (later the Uni- 
versity of Pennsylvania), at Middlebury, 





and at Transilvania. 

The instruction given in these profes- 
sorships bore little relation to the practi- 
eal aims and needs of those seeking to 
enter the profession, and the time had not 
yet come for the penetrating analysis and 
reconstruction of legal doctrine which was 
to be the great work of the university 
schools of law of our own day, so that 
these early experiments failed for want of 
students and of popular support. 

The first American institution which 
could be fairly described as a school for 
the training of lawyers, was the private 
enterprise of Judge Tappan Reeves, who 
established his school at Litchfield, Con- 
necticut, in 1784. This, and numerous 
other similar enterprises which thrived dur- 
ing the first years of the nineteenth cen- 
tury, marked the transition from the stage 
of apprenticeship, to the beginning of uni- 
versity law study. 

Harvard took the first step toward the 
founding of a school of law in 1817, a step, 
however, which was not effective in a real 
sense, until Judge Story was called to the 
Dane professorship of law in that institu- 
tion in 1830. In the meantime, in 1824, 
Yale College took over, as a department of 
the college, the private law school con- 
ducted by Seth P. Staples in New Haven. 
Thus began the long and honorable career 
of the Yale School of Law, the first century 
of whose existence and publie service comes 
to a close during the present year. 

That service has been marked by an ele- 
vated sense of duty to the profession, by a 
steadfast maintenance and steady improve- 
ment of its standards and an active par- 
ticipation and capable leadership in the 
movement which, in our own day, is making 
our leading law schools in the United 
States, in the truest and best sense, univer- 
sity schools of law. 

During the earlier and major part of 
the century just passed; American law 
schools treated somewhat lightly their uni- 
versity connections. They were the legiti- 








Wiinw 








XUM 


Vol. 97 


CENTRAL LAW JOURNAL. 243 








mate successors of the apprenticeship sys- 
tem of instruction in law. Their aspira- 
tions did not extend beyond the training of 
acceptable lawyers in the rudiments of 
their profession, so that they might pass 
their Bar examinations and begin the prac- 
tice of their profession. Rarely did their 
instructors take up legal research and in- 
vestigation as a career. Often this work as 
teacher was a mere incident to the career 
of the practicing lawyers or the judge, or 
a reward bestowed upon the latter when he 
retired from judicial labors, to enjoy his 
ease with dignity. 

To bring the study of law into its proper 
relation to the great enterprise of learning 
which it is the function of the university 
to promote and to make it worthy of the 
great task of systematic analys's and the 
reconstruction of the common law which 
awaited it, it was needful that there should 
come a new and larger conception of the 
function of legal education,—a conception 
which embraced not merely a rule of 
thumb acquaintance with settled legal rules 
and doctrines for the use of the practi- 
tioner, but which aspired to bring to the 
service of mankind a more profound knowl- 
edge of legal principles and their more 
perfect adjustment to social and economic 
needs. 

It was needful, too, if that conception 
was to be realized that there should be at 
least a generation of preliminary study of 
the vast accumulation of precedent which 
constitutes the repository in which the legal 
learning of the last seven centuries has 
been stored, to the end that. the doctrines 
of the common law might be stated with ex- 
actness and precision ; that their origin and 
history might be traced ; that the anomalies 
of the law might be segregated, their boun- 
daries accurately defined, and some indica- 
tion given of those particulars in which the 
common law lacks harmony and system. 

It is now a full half-century since it be- 
gan to be evident that this new conception 
of law study was to be a dominant factor 





in guiding the progress of legal education 
in the United States. Whether its rise was 
due to the vision and faith of particular 
individuals, or whether the time had come 
when social and economic forces conspired 
to expand our views of law and its fune- 
tions, and thus to impel us to renewed en- 
deavors to solve its problems, just as the 
revival of commerce and industry led to 
the revival of the study of the Roman law, 
need not now be inquired. That that con- 
ception was formed, and that it has been 
the impelling and inspiring motive in the 
leading law schools of the country, steadily 
increasing in power for a generation, are 
the significant facts. 

During that fifty years we have been en- 
gaged in what I have already referred to 
as a preliminary study of the common law. 
The common law is pre-eminently a system 
of case law, whose doctrines have been gen- 
erated, in. each instance, by the facts estab- 
lished in some particular litigation, and 
again moulded and expanded, step by step, 
by the creative force of the facts estab- 


lished in other litigations. It is a law, each - 


rule and precept of which has been gen- 
erated by the clash of actual controversy, 
and by reason of the very nature of its 
origin and the method of its creation, it is 
endowed with an extraordinary vitality, 
and it possesses, beyond all other systems, 
the advantages of flexibility and adaptabil- 
ity. But any system of law whose rules 
are always created ad. hoc, must, at its best, 
lack form and symmetry. Its development 
is not systematic; its precedents, because 
of the very method of their creation, some- 
time lack the foundation of scientific and 
philosophical generalization on which all 
systems of law must ultimately rest, if they 
are to endure and do their appointed work. 
Its concepts, too, often lack precision and 
definition, and consequently, they are not 
invariably used with certainty and pre- 
cision, and the terminology with which they 
are expressed tends to become uncertain in 
its meaning and variable in its use. 
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This period of preliminary study had, 
therefore, necessarily had to be devoted to 
an analysis of our law as case law, and to 
an investigation of its historical origins. 
We have penetrated the jungle of judicial 
decisions, tracing the pathways of principle, 
defining and seeking the explanation of the 
anomalous, and endeavoring, perhaps with- 
out entire suecess, to classify so much of 
the law as conforms to principle. The 
process has been one mainly of defining 
and systematizing our knowledge of our 
law as it is, in clearing away non-essentials, 
so as to diselose its underlying philosophy, 
and of noting the methods and processes by 
which the law has been built up. 

To all this pioneer work of legal educa- 
tion, this school has made worthy econtribu- 
tion. In recent years, too. its scholarship 
has rendered a peculiar and notable service 
in pointing out the need of a more precise 
definition and use of fundamental legal 
eoneepts in legal analysis. and in the state- 
ment of legal doctrine. This was a neces- 
sary step if we are to rear upon the foun- 
dation which as been laid the perfect strue- 
ture of the common law. In thus chal- 
lenging traditional modes of legal thought 
and expression, you have given a new 
stimulus to legal thinking; you have di- 
rected attention to our habitual laxity in 
the choice and use of legal, terms, which 
encourage. if they do not always conceal, 
loose thinking. In so doing, you have ex- 
hibited a spirit of scientific disinterested- 
ness, and of .devotion to the fundamental 
principles of scholarship, which are worthy 
of the best traditions of the university, and 
of our profession. 


Having come now to the point in the 
development of legal education when we are 
apparently at the conelusion of what may 
be referred to as ‘‘The Period of Survey’’ 
of the materials of the Common Law, is it 
possible for us, looking to the future. to 
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diseern how the fruits of that investigation 
may be used, and then to suggest what the | 
immediate problems of legal education may | 
be? 





It was, perhaps, inevitable, in view of 
the professional and educational experience 
through which we have passed, that the 
traditional attitude of our profession to- 
ward the law, should be that it is a body of 
technical doctrine, more or less detached 
from the social forees which have called it 
into being—to be studied and used in prac- 
tice much as one studies and uses the 
rules of a game. In short, we have failed 
to recognize as clearly as we might, that 
law, in the final analysis, is a method of 
social control intimately related to those 
social functions which are the subject mat- 
ter of economics and social sciences gen- 
erally. 

The common law is technically more 
highly developed than any other system of 
law, and the law teacher of the last gen- 
eration, as he engaged in the task of an- 
alyzing our case law, not unnaturally di- 
rected his energies principally towards the 
exposition of the law in its more technical 
aspects. It is not surprising, therefore, 
that teachers of law, as well as practic’ng 
lawyers, in their effort to master the intri- 
eacies of the common. law, should have be- 
come absorbed in the study and exposition 
of its technique, as to have lost sight of its 
social function, and to regard it as a body 
of learning quite distinct from those social 
forees which created it. much as the sci- 
entist regards the body of natural law 
which he investigates, as something dis- 
tinet and apart from social organization 
and development. 

We have now come to that point in our 
legal thinking, when we have a clearer un- 
derstanding of this relationship. and the 
necessity is becoming apparent of embrac- 
ing, within the field of law study, an inves- 
tigation of those causal elements in legal 
science, which are fundamental to .the de- 
velopment of its technical doctrine. 

Our most distinguished and capable 
teachers of law now recognize that we can 
no longer deal with law as though it were 
a hermetically sealed compartment of social 
«tence, to be explored and its principles 
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formulated without reference to those 
social and economic forees which call law 
into existence, and from whieh law must 
derive its form and substance, if it is to 
serve adequately its purpose. Our prob- 
lem, then, is. building on this solid foun- 
dation of knowledge of the h'story and 
technieal organization of the common law, 
which the last generation has given us, to 
come to a clearer, and more accurate, un- 
derstanding of the relation of law to these 
social functions, which it endeavors to 
regulate and control, and this must be aec- 
complished by the study of the technical 
rules of law, as tools or devices placed in 
the hands of the lawyer, as the means of 
effecting that control. 

This approach to the study of the com- 
mon law involves. to some extent, the re- 
vision of the law curriculum in such a man- 
ner as to throw greater emphasis upon the 
co-ordination which the study of law from 
the aspect of social function, brings about 
in the choice and use of technical legal doe- 
trines—the tools of our profession, which, 
in the formulation of law school curricula. 
we have hitherto. too often, treated as be- 
ing more or less unrelated. 

Even more does it require, in the teach- 
ing of law, and in the formulation of its 
principles in legislation, in judicial deci- 
sions and in the restatement of the law, 
whch is the great task now undertaken by 
our Bar and by the law teach‘ng profes- 
sion, that we bring to bear on the actual 
exposition and judicial declaration of tech- 
nieal legal doctrine, a well-grounded knowl- 
edge of the social and economie phenomena 
of our times. 

By far the greater proport‘on of our law 
relates to the institution of private prop- 
erty. Our dealings with property, which 
we accomplish through the aid of its legal 
incidents of ownership, alienability and 
control by contract, constitute the subject 
matter of the economies of modern busi- 
ness. The legal incidents of personality 


and family relationships again deep-rooted | 
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in social institutions constitute, for all 
practical purposes. the balance of our law. 
We cannot, therefore proceed far with the 
investigation of any legal rule, nor can we, 
in the development of law, relate logie and 
history to the requirements of social utility 
without dependence upon well-organized 
knowledge of social institutions and of the 
methods of their functioning. 


Whether the requisite acquaintance with 
the economies of the modern business world 
and with social institutions, is to come from 
an improved and more skillfully directed 
study of these subjects in American col- 
leges, or whether law schools must take the 
initiative in bringing into closer relation- 
ship with the'r work, as at present defined ; 
graduate studies in economies and social 
science, is one of the large problems in the 
field of legal education. to wh‘ch no certain 
solution can yet be offered. But whatever 
that solution may be, if it is brought about 
by the scientific spirit and scholarly devo- 
tion which actuates this school, as well as 
other leading university schools of law, 
the ultimate effect will be to bring our law 
closer to the realization of its true ideals 
of justice and utility. Moreover, I venture 
to predict that in effecting that solution, in 
that spirit, it will be found necessary for a 
considerable period to subject the data of 
economies and of the social science to criti- 
eal exam*nation and analysis comparable 
in extent and in method to the analytical 
and historical study of law which has been 
made in the last generation. Upon the 
basis of such a study of social phenomena 
which I believe is yet to be made, we may 


| hope to correlate the technique of law with 


our social eeonomie and business institu- 
tions both in‘practice and in the law school 
in a manner which has not hitherto been 
possible. 

The perfection. of a system of substantive 
law does not bring with it, as a necessary 
incident, its wise or efficient administra- 
tion. Substantive rules of law, however 
ideal in substance or in form, are not self- 
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executing. Satisfactory law enforcement 
involves not alone the enactment of the 
law to be enforced. It involves the crea- 
tion of an adequate machinery for enforce- 
ment and a procedure adapted to the trans- 
lation: of law, at rest, into law in action. 
It is idle for us to restate law, to create 
new laws by legislative action, if we do not 
set up adequate machinery for its enforce- 
ment; if we do not devise methods for se- 
euring the regular and constant function- 
ing of that machinery and if the laws which 
we do enact, however ideal in the realm 
of morals and in legal theory, cannot be 
adapted or adjusted to the available ma- 
chinery of enforcement. We have been so 
absorbed in the great work of investigat- 
ing what may be called ‘‘statie law,’’ that 
we have neglected the problems of the law 
in action. We have not been sufficiently 
concerned with the relation of the rules of 
right and duty which constitute our sub- 
stantive law, to the methods of making 
them effective in controlling human action. 
nor have we realized how fruitful a field of 
study it presents. We hear it said on every 
side that our system of enforcing law is 
breaking down; that through lax methods 
of administration of the law, there is a 
failure of law enforcement, and a growing 
lack of respect for law. That. the execu- 
tion of our laws depends in the first in- 
stance on the vigor and fidelity of public 
officials and upon the psychology and tem- 
per of the people, is undoubtedly true, but 
it is not the whole truth. It is likewise 
true that it depends, in a large measure, on 
the organization of law enforcement ma- 
chinery; on the adaptability to it, on the 
one hand, of the law to be enforced, and, 
on the other hand, on its adaptability and 
that of the machinery of enforcement to 
the popular psychology. We cannot go on 
indefinitely with the creation of new laws 
leaving to chance or to the cumbersome ma- 
chinery of an outgrown administrative sys- 
tem, the hazard of their enforcement. Here 


is a wide and untilled field for study and | 





for investigation, testing to the fullest ex- 
tent of our powers of observation and eall- 
ing for the exercise of all the resources of 
scholarship. 

The extension of the functions of govern- 
ment into new fields of activity, has de- 
veloped enormously our administrative ma- 
chinery, and has brought about the adop- 
tion of administrative devices in law en- 
forcement, which have been steadily en- 
croaching upon individual liberty in the 
supposed interest of celerity and efficiency 
of law enforcement. That, with the in- 
creasing complexity of government and its 
increasing contacts with the private ¢’tizen, 
the ancient methods of securing the legal 
rights of the government by litigation in 
open court, cannot be adhered to in all 
cases. must be recognized, but it must be 
remembered also that one of the precious 
legal inheritances from Eighteenth Cen- 
tury England was the fundamental no- 
tions of personal right and liberty which 
then colored all our legal thinking and 
which found expression in our Bill of 
Rights and in the first ten amendments of 
the Constitution. That idea of personal 
liberty under law so nobly conceived and 
so dearly won must not be lightly surren- 
dered, in our zeal to secure effective ad- 
ministration at the expense of private right 
and of the independence of the individual. 
To preserve the essential principles of indi- 
vidual liberty and to adjust to them a neces- 
sary and effective administrative system 
presents today problems of law and of gov- 
ernment of the first importance. the proper 
solution of which should be of the deepest 
concern to the American people. Those 
problems cannot be solved in the field of 
polities and legislation alone. They must 
have brought to bear upon them by our 
University Schools of Law and Political 
Science, the same thorough-going research, 
the same analysis conceived and carried on 
in the spirit of science and scholarship as 
have hitherto been devoted to the problems 
of private Jaw. 
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These then are the great problems which 
I conceive must in the near future engross 
the energies and the scholarship of this and 
other schools of law which aspire to lead 
in the sane and scholarly development of 
our Jaw. 

They will continue the work of analysis 
and research of legal doctrine so nobly be- 
gun. By the organization of their curri- 
culums; by the emphasis of their teach‘ng; 
by the co-ordination of their studies of 
technical legal doctrine with studies in 
Economies and Social Sciences, they will 
bring into closer and more appropriate re- 
lationship the technique of the law and the 
functions of organized society. 


We look to them to extend the investiga- 
tion of law from the study of its principles, 
as statements of rules of right and duty, to 
those processes bv which those rules of 
law are translated into action and by which 
law is made effective in the control of 
human action, to the end that the adm‘nis- 
tration of law may keep pace with our ever- 
expanding facility in the creation of it. 
We look to them, by the methods of sci- 
ence; by the foree of scholarly and disin- 
terested leadership. to point the way for 
the accommodation of our administrative 
system to the vital necessity of preserving 
in our legal system the fundamentals of 
personal liberty. 

No nation can long endure, nor will it 
long deserve to endure if it does not make 
its first concern the enactment of wise and 
just laws and strive for their honest and 
efficient administration. No nation can feel 
that concern whose people do not love jus- 
tice and have faith in and respect for its 
institution for the administration of jus- 
tice. It is for our profession and for our 
Schools of Law, which more and more voice 
the aspirations of our profession, to inspire 
that love and respect and to strengthen 
that faith. 

It is for our Schools of Law to bring to 
the support and encouragement of popular 
sentiment. for the observance of law and 
justice and of the due and orderly adm‘n- 





istration of law, the benefits of an enlight- 
ened scholarship; the aid and guidance of 
science and zeal for the truth. 


SHORT DELIVERY UNDER BILL OF 
LADING 


By Donald Mackay 


The judgment of the House of Lords in 
the case of The Hain Steamship Co., Ltd.. 
and more particularly the emphatic ex- 
pressions of opinion ‘delivered by their 
Lordships who heard the appeal have 
seareely received, we think the notice 
which their importance merits. For bill 
of lading holders in all capacities the case 
gives clear guidance as to their rights in 
regard to the important question of short 
delivery of cargo. 

The question in the appeal was whether 
the respondents were entitled to damages 
in respect of the short delivery of a num- 
ber of bags of barley acknowledged in 
bills of lading to have been shipped at 
Karachi on board the Trevanion, belong- 
ing to the appellants, to be delivered at 
the port of Leith. The respondents were 
endorsees of the bills of lading for a total 
quantity of 57,710 bags of barley. The 
delivery was short by 108 bags. In the 
action the shipowners sued for £125.9.4, 
the balance of freight due to them. 

The respondents claimed to be entitled 
to set off against the balance of freight 
the value of the 108 bags. The Lord 
Ordinary and the Second Division of the 
Court of Session, by a majority, held that 
they were entitled to do so and granted 
them absolvitor. The sole issue in the 
appeal was whether the appellants had 
proved errors or fraud accounting for the 
shortage. The respondents founded on 
the presumption raised by the bills of 
lading and they brought evidence of a 
system of tallying at Karachi which, as 
they contended, ensured the accuracy of 
the bills of lading quantities. The ap- 
pellants, while admitting the presump- 
tion raised by the bills of lading, sub- 
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mitted that the ship had recargoed it by 
showing that all the barley actually 
shipped at Karachi was delivered at 
Leith. The contention of the ship, in 
other words, was that a mistake was pos- 
sible on either side, and as it was not 
clear how the shortage occurred the loss 
should be borne by the party suffering it. 

In the Court below the Lord Justice 
Clerk in a very definite passage which 
was expressly approved by the House of 
Lords, declined to look at the case from 
that point of view. He said: ‘‘The re- 
sult of (what happened) was to put a 
very strong onus on the ship, an onus which 
may be discharged, but which can only be 
discharged by very satisactory evidence 
and cannot be held to have been dis- 
charged solely by balancing the probabili- 
ties on one side or the other, as may have 
to be done in other cases of proof, without 
having sufficient regard to the bill of lad- 
ing.’’ 

Then Lord Finlay reiterated this car- 
dinal principle. ‘‘A bill of lading,’’ he 
observed, ‘‘is a document of very great 
commercial importance and it would be 
calamitous if a bill of lading were lightly 
to be got rid of. A bill of lading con- 
tains an admission the captain is author- 
ized to sign for goods which are put on 
board. If, inadvertently, a signature has 
been given for goods not put on board, 
the admission contained in the bill of lad- 
ing may be got rid of by establishing that 
the goods were not put on board; but 
still the fact-that the bill of lading was 
given by the representative of the ship- 
owner throws upon him the burden of 
establishing that fact.’’ At the same time 
in a ease of this kind, it will not do for 
the party relying on the bill of lading 
simply to point to the statement and offer 
no further proof of its correctness. In 
this case the shippers very wisely led 
evidence as to a system of tallying at the 
port of loading and they contended that 
this system having been earried out with 
ex facie regularity and in good order 
fortified the presumption in the bill of 





lading. On the other hand, the evidence 
of the shipowner was that he delivered at 
Leith everything he got at Karachi and 
he argued that therefore there never 
could have been on board more than was 
delivered at Leith, but such a reasoning, 
the Court were unanimous in holding was 
not strong enough to displace the pre- 
sumption in the bill of lading. What the 
shipowner was pointing at, of course, was 
that the shippers’ tally at Karachi was 
wrong. This just brings us to the prac- 
tical result of the case, which is that 
where a ship has signed for a certain 
quantity they are practically foreclosed 
from denying that quantity unless they 
can show that the quantity was not in 
fact received by them. In other words, 
it is not enough to inferentially argue that 
the shippers’ tally was wrong by point- 
ing to probabilities which might lead the 
Court to suppose it wrong. The evidence 
offered by the ship must be far more defi- 
nite and amount in effect to positively 
diserediting the tally of the shippers. 
It follows, of course, that if the tallying 
of the goods at the port of loading is left 
to the shippers and their statements are 
accepted, and the bill of lading is signed 
by the ship, the quantity signed for— 
assuming the bill of lading to be other- 
wise unqualified—is conclusive, and there 
is no use for the shipowner wasting time 
disputing about it. If he does not deliver 
the bill of lading quantities he will just 
have to pay for short delivery accord- 


ingly. 








NUISANCE—GARAGE 


SLINGLUFF v. TYSON 


124 Atl. 420 


(Supreme Court of Pennsylvania, April 14. 
1924) 


The operation of a public garage in a high- 
class residential district may be restrained as 
a public nuisance. 


FRAZER, J. Defendant appeals from a de 
eree restraining him from conducting an auto- 
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mobile sales and service station in a residential 
section in the borough of Norristown. 


Plaintiffs are residents in and owners of 
dwelling houses situated on West Main street 
in that borough. Defendant’s contract with 
the manufacturer of Paige and Jewett automo 
biles requires him to give three months’ free 
service to purchasers of new cars of such manu- 
facture and, after the expiration of that time, 
to give service upon application to owners of 
all cars of both makes, regardless of where 
or from whom purchased, for which latter serv- 
ice he is entitled to receive compensation from 
the car owner. 


To secure a location for a service station 
defendant purchased a lot in the neighbor- 
hood above mentioned, fronting on Main street 
90 feet and extending back a distance of 200 
feet to an alley. On this: lot he proposes to 
construct a building of brick, iron, concrete or 
other fireproof construction, 1% stories high, 
with a total front of 89% feet and a depth of 
100 feet, the front part of the building to be 
used as a sales and show room with no means 
of access from West Main street by automo- 
biles. All traffic to enter and leave the prem- 
ises by the rear alley and the vacant part of 
the lot to be used to accommodate cars brought 
in for inspection, adjustment or repair. No 
machinery of any kind is to be installed or 
operated on the premises, and neither gasoline 
nor oil stored or kept for sale. The use to be 
made of the premises is (1) as a sales and 
show room, and (2) as a service station for 
making minor repairs, adjustments, and replac- 
ing imperfect parts on new Paige and Jewett 
automobiles for a limited time, and generally 
for making minor adjustments and repairs on 
old cars of the same make. If extensive altera- 
tions or repairs are needed defendant proposes 
to send cars to another shop equipped for that 
purpose. 


We find no substantial dispute 1n the testi- 
mony, either as to the character of the neigh- 
borhood, or as to the use to which defendant 
proposes to put the building in question. In 
fact counsel for defendant frankly conceded at 
the argument that the neighborhood was one 
of the highest class residential section of Nor- 
ristown, and the evidence amply warranted 
the finding of the court below that the residen- 
tial character of the nighborhood is so uni- 
versally recognized that in the last 40 years, 
for a distance of approximately six blocks on 
Main street it had “been invaded by trade but 
once, and that was done by changing the first 
floor front of a private residence at the corner 





of Hamilton street into a little neighborhood 
service shop. Except for this one shop on 
Main street, a few more of similar character 
elsewhere, a public garage on Main street, 
westerly of Hamilton, and a few small strictly 
private garages, neither commerce nor industry 
has entered, or ever sought to enter, the dis- 
trict.” 

(1, 2) The operation of a public garage in 
a neighborhood of this character should be 
restrained as a public nuisance. Prendergast 
v. Walls, 257 Pa. 547, 101 Atl. 826; Phillips v. 
Donaldson, 269 Pa. 244, 112 Atl. 236. Defendant 
contends, however, that the business he pro- 
poses to carry on is not a public garage or 
service station, but that the service is confined 
exclusively to owners of the particular kind 
of cars he offers for sale. While a business of 
this character might be unobjectionable where 
comparatively few cars of the type mentioned 
are sold and used, yet it is a matter of gen- 
eral knowledge that Paige cars are used ex- 
tensively, and, judging by the size of defend- 
ant’s proposed building, the number of cars 
brought in for service and minor repairs would 
be so large as to practically eliminate all dif- 
ference between defendant’s business and that 
of the average public garage. The court below 
found the difference between a public garage 
and a service station of the character defendant 
intends maintaining to be in name only and 
both equally calculated to disturb neighbors in 
the enjoyment of the peace and quiet of their 
homes. The court also found the operation -of 
the agency must necessarily require the adjust- 
ment of carburetors and making of minor re- 
pairs, the constant passing of motor vehicles 
in and out of the alley, sounding of horns, 
testing of engines, changing of tires, and the 
congregating of drivers and workmen in the 
street and on the premises, all of which must 
inevitably result in noise, odors or other an- 
noyance tending to depreciate the value of 
residential properties in the neighborhood and 
disturb the occupants in the peaceful enjoy- 
ment of their homes. 

The conclusion reached by the court below 
is fully warranted by the evidence, and the 
decree is affirmgd at appellant’s costs. 


NOTE—Garage as a Nuisance Depending on 
Location.-While a garage is not a nuisance 
per se, it may be a nuisance owing to the man- 
ner in which it is conducted, or the locality in 
which it is maintained. LeTourneau V. 
Jacques, Me., 98 Atl. 939; Diocese of Trenton 
v. Toman, 74 N. J. Eq. 702, 70 Atl. 606. ' 

The operation of a garage in an exclusively 
residence section may be enjoined as a nui- 
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sance. Hohl v. Modell, 264 Pa. St. 516, 107 | way, we are informed, is “Attorney, Solicitor, 
Atl. 885. Proctor, Advocate, and Counsellor at Law.”— 


An injunction restraining the establishment 
of a garage, such location not being expressly 
prohibited to it, will not issue where the re- 
sults from its operation are entirely problemati- 
eal. Sherman v. Levingston, 128 N. Y. Supp 
581. But the operation of a public garage in a 
firstclass residence neighborhood, within a 
short distance of churches and a _ parochial 
school, and which will necessarily create 
noises, odors and dangers, thereby interfering 
with church services, increase insurance rates, 
cause the value of nearby property to deterio- 
rate, and tend to cause persons to remove 
therefrom, will be enjoined. Prendergast v. 
Walls, 257 Pa. St. 547, 101 Atl. 826. 





ITEMS OF PROFESSIONAL INTEREST 


THE VISIT OF THE AMERICAN BAR 
Our American visitors are now embarking at 
New York in the special steamer which is con- 
veying the American Bar to England, and soon 
their English brethren will have opportunities 
of returning by courtesy here the noted hos- 
pitality of American lawyers in their own 
country to such of their English confreres as 
venture across the Atlantic. The visitors who 
have engaged passages, we are informed, now 
exceed 2000 in number, but of these only 1200 
are barristers, of either sex; the remainder 
are wives and daughters of the profession. 
Among other arrangements for their enter- 
tainment, we understand, the Hardwicke 
Society is arranging a special reception and de- 
bate in their honor, to take place in one of the 
Inn Halls. A proposal to elect all of the visi- 
tors temporary honorary members of the 
Society was mooted at a recent meeting, but 
we gather that the committee have discovered 
technical difficulties in the way of so doing 
under the constitution of the Society. The sub- 
ject of the debate is not yet fixed, but the 
probability is that it will relate to the “Canons 
of Advocacy,” published last year in these 
columns, which every member of the American 
Bar Association is expected to sign on election 
to that body. Two distinguished Americans 
will be asked to act as “opener” and “opposer” 
respectively. We have not heard whether 
the Law Society’s Debating Society is arrang- 
ing any similar occasion, but obviously some 
meeting of the kind would give English solici- 
tors and articled pupils a unique opportunity 
of hearing forensic speeches from some of the 
great figures at the U. S. Bar. The correct 
designation of an American lawyer, by the 





Solicitors’ Journal (Eng.). 
GREAT NAMES OF THE AMERICAN BAR 


English lawyers are very unfamiliar with 
the history of their profession in, America, and 
probably few could name off-hand six great 
orators and six great judges of the United 
States Bar. Without looking up the matter, 
the best we ourselves have been able to do is 
this. Great advocates: Patrick Henry, Alex- 
ander Hamilton, Daniel Webster, James Beck, 
Calhoun, Henry Clay; about the last two we 
are frankly not quite certain whether they were 
more than mere nominal members of the legal 
profession; of course, they were very great 
orators in the Senate. Great Judges: Mar- 
shall, Taney, Holmes, Kent, Taft and Hughes. 
We confess to some doubt as to whether the 
names in this list, except the first and the 
third, are really among America’s great law- 
yers. But we fear that very few British law- 
yers, from their own personal knowledge, 
would be able to correct us or improve on our 
list.—Solicitors’ Journal (Eng.). 





BOOK REVIEW 
DEPARTMENTAL PRACTICE 


Mr. Henry C. Clark. of the Washington, D. 
C., Bar, has just had published a second edi- 
tion of his little book on Departmental Prac- 
tice, Admission of Attorneys, etc. The book 
is for sale by John Byrne & Company, Wash- 
ington, D. C. 

This is a revision and enlargement of Mr. 
Clark’s former work on the subject. The book 
covers a field not elsewhere treated in any 
comprehensive way. 

In addition to the requirements for admis- 
sion to practice before the departments, this 
new edition contains an exhaustive reference 
by title to the rules of practice of every Federal 
Department, Office, Commission or Establish- 
ment which has promulgated such rules; a 
compilation of especially important general 
rules of procedure in departmental cases; and 
an appendix treating of solicitation of employ- 
ment by attorneys in departmental cases. 

The work of the Federal Departments is con- 
tinually becoming more extensive. In handling 
a matter by correspondence or through an as- 
sociate, as well as by a personal visit to Wash- 
ington, this book will be of great assistance. 
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DIGEST. 


Digest of Important Opinions of the State Courts 
of Last Resort and of the Federal Courts 





Copy of Opinion in any case referred to in this 
Digest may be procured by sending 25 cents to us 
or to the West Pub. Co., St. Paul, Minn. 
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1. Auctions and Auctioneers—Warranty.—Where 
a horse was bought at auction and no representa- 
tions were made as to quality until after the sale 
was over, when seller in response to a question 
stated that the horse was all right, such statement 
did not constitute a warranty, not being made con- 
temporaneous with and as a part of contract of 
sale.—Richardson v. Landreth, Mo., 260 S. W. 128. 


2. Automobiles — Agency. — Where’ defendant 
owned and maintained at his own expense an auto- 
mobile for the exclusive use of his wife, who was 
an experienced and competent driver, and on the 
day of the accident was using the car exclusively 
for her own purpose, he was not liable for her neg- 
ligence; Gen. Laws 1923, c. 290, § 12, expressly ex- 
empting him from liability because of the marital 
relation.—Landry v. Richmond, R. I., 124 Atl. 263. 


3.——Capacity.—St. 1917, p. 406, § 22, vesting 
freeholders’ chartered city with full control over 
and right to regulate the use of streets within 
their limits, held to confer authority on the city 
of San Francisco to pass a traffic ordinance re- 
stricting the use of trucks of a carrying capacity 
of more than one ton to certain streets within a 
designated area of the city.—Whyte v. City of 
Sacramento, Calif., 224 Pac. 1008. 


4.—Cause.—The act of the owner and driver in 
leaving the motor running is not a proximate cause 
of an injury to a pedestrian, inflicted when the 
person in attendance wrongfully attempted to move 
the autemobile from the place where the owner 
left it.—Kennedy v. Hedberg, Minn., 198 N. W. 302. 


5.—Crossings.—Where two automobile drivers, 
H. and S., approached a street intersection at right 
angles to each other without slackening their 
speed of 30 miles an hour, and H., in attempting 
to avoid collision, was forced over the curb, injur- 
ing a pedestrian on the sidewalk, it was for the 
jury to determine whether the negligence of S. 
was a proximate cause, without which the acci- 
dent would not have happened, though S. did not 
actually strike H.’s automobile.—Hancock v. Ste- 
ber, N. Y., 204 N. Y. S. 258. 


6.——Speed.—Where plaintiff’s automobile truck 
struck a hole in the street, and he was injured, 
evidence that, after the truck struck the hole, it 
went on for a distance of 50 feet, and ran against 
the curb, overturning on plaintiff, held not to con- 
clusively show that plaintiff was traveling at such 
a speed as to be guilty of contributory negligence. 
—Franklin vy. Kansas City, Mo., 260 S. W. 502. 





7. Street Car.—An automobile driver, crossing 
tracks at a street intersection behind another auto- 
mobile, could assume that a trolley car standing 
at the corner would not be put in motion while he 
and the car ahead of him were wrossing the tracks 
—Gelb v. Third Ave. Ry. Co., N. Y., 204 N. Y. S. 
251. 





8. Bankruptcy—Act of.—A general assignment 
by a debtor for the benefit of his creditors, within 
Bankruptcy Act, § 3a, subd. 4 (Comp. St. § 0587), 
as amended, embraces any act by a debtor having 
the effect of a conveyance of all his property and 
an appropriation of it to raise funds to pay his 
debts, share and share alike, and a debtor's par- 
ticipation in bringing about the appointment of a 
receiver of all his property may be under such 
circumstances as to have that effect.—Davis v. 
Miller-Link Lumber Co., U. S. C. C. A., 296 Fed. 


9.——Claims.—A sworn proof of claim would or- 
dinarily be prima facie evidence, requ'ring an 
objector to go forward, it being the objection, and 
not the claim, which is pointed out for hearing 
and determination; but, in order to have probative 
force, the proof of claim must comply with the 
requirements of the Bankrupcty Law, and it is a 
deposition, and not a pleading, and must set forth 
the evidence with particularity.—In re Century 
Silk Mills, U. S. D. C., 296 Fed. 713. 


10. Insurance.—Under Rem. & Bal. Code 
Wash, § obt¥, Kem. Comp, Stat. Wash. §7Zsv—., and 
Bankruptcy Act, §§ 6, 70a5 (Comp. St. §§ 9590, 
yout), ith any amount that premiums are paid in 
irauud ol creditors, trustee in bankruptcy of insured 
can claim the proceeds of a life policy, and his 
claim should be sustained as prior to any claim of 
the bankrupt and his wife.—Levinson v. Greene, 
U. S. C. C. A., 296 Fed. 598, 


11.—Leased Property.—Where receiver is in 
possession of premises under bankrupt’s lease, con- 
taining a condition of re-entry for breach of a 
covenant to pay rent, and fails to pay rent, lessor 
may come into the District Court, Cecire on tne 
sease and broken condition, and demand possession 
of a new tenure unaer which ine receiver wouid be 
obliged to pay for use and occupation; but, until 
lessor did, receiver is not lable tor rent, the omy 
undertaking being the lessee’s.—in re Manhattan 
Piggly-Wiggly Corporation, U. S. D. C., 296 Fed. 
944. 

12.——Liens.—A void chattel mortgage held not 
to give mortgagee a lien on mortgagors book ac- 
counts as against mortgagor’s receiver on theory 
that it constituted an unrecorded assignment of 
book acounts, in view of Bankruptcy Act, § 47, as 
amended by Act June 25,1910, § 8 (Comp. St. § 
yosi), Preventing unrecorded instruments generally 
and secret liens from attaching as a prior lien io 
tne disadvantage of general unsecured creditors.— 
Haines v. Keating, U. S. C. C. A., 296 Fed. 896. 

13.—Minors.—A defrauded minor, to whom 
bankrupt has made a payment, is in no better 
situation than adults in like situation, as a minor 
is not exempt from the defeat of an unlawful 
preference by Bankruptcy Act, § 60b, as amended 
by Act June 25, 1910, § 11 (Comp. St. § 9644).—Cun- 
ningham v. Brown, U. S. 8S. C., 44 Sup. Ct., 424. 

14.——Preference.—The payment of one creditor 
from a source to which other creditors of the same 
class have no right to resort does not constitute a 
preference, but the payment or transfer, to be 
preferential, must be one that diminishes the fund 
to which creditors of the same class can legally 
resort for the payment of their debts, and must 
make it impossible for other creditors to obtain as 
great a percentage as the favored one.—Walker Vv. 
Wilkinson, U; S. C. C. A., 296 Fed. 850. 


15.——State Court.—Where, at the time a volun- 
tary petition in bankruptcy was filed, and order 
of adjudication entered, verdict had been rendered 
in state court in favor of creditor against the bank- 
rupt after three weeks of trial, and motions for 
new trial and for judgment notwithstanding the 
verdict were about to be heard by the judge of the 
state court, a motion to stay such suit in the 
state court will be denied, in order that the claim 
may be liquidated if a judgment notwithstanding 
the verdict or new trial is not granted.—In re 
Seattle North Pacific Shipbuilding Co., U. S. D, C., 
296 Fed. 925. 
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16.——Warehouse Receipts.—A trust company 
financing dealer in automobiles held not to have 
rights superior to those of trustee in bankruptcy 
of the dealer by reason of its holding of “‘public 
warehouse receipts” for cars stored in the basement 
of the dealer.—Jordan v. Federal Trust Co., U. 8. 
D. C., 296 Fed. 738. 


17. Banks and Banking—Depositor’s Guaranty.— 
A stockholder of an insolvent bank, on the stock 
of which a 100 per cent assessment was levied by 
the banking commissioner, under Rev. St. arts. 
652, 459, held entitled to recover from the deposi- 
tors’ guaranty fund, as adepositor, only so much 
of his deposit therein as exceeded the full par 
value of his stock.—Castleman v. Hall, Tex., 260 
8. W. L 

18.—Guaranty.—Where the guaranty of payment 
of a note was given by a bank to induce another 
bank to make a loan to a third person whereby the 
latter could make payment on its indebtedness to 
the first bank, and the money was paid directly to 
the first bank and applied on the third person’s 
indebtedness, plea of ultra vires would not defeat 
recovery on the guaranty.—Farmers’ State Bank 
v. First State Bank, Tex., 260 S. W. 664. 


19._—_Increased Capital—The Metropolitan Na- 
tional Bank increased its capital stock from $300,- 
000 to $500,000 and fixed the price of the new 
stock at $130 per share to be paid in cash. Stock- 
holders took only four shares within the sixty days 
in which they had the exclusive right to take the 
stock. Three months later, no other applications 
having been received, all except the four shares 
was sold to defendants. Plaintiff, claiming a prefer- 
ence right to a majority of the stock and that that 
amount would have given him control of the bank, 
brought an action for money had and received to 
recover the so-called ‘‘control value’ of the stock 
te which he claimed to have been entitled. Held, 
that plaintiff never had a preference right to enough 
stock to give him control of the bank and could 
not recover the so-called ‘control value’ of the 
stock claimed; that defendants paid full value for 
the stock and obtained nothing which plaintiff was 
entitled to recover as money had and received for 
his benefit; and that plaintiff’s offer failed to com- 
ply with the terms of sale and gave him no right 
to the stock even if not made too late.—Van Slyke 
v. Norris, Minn., 198 N. W. 409. 


20. Bills and Notes—Executory Contracts.— 
Knowledge that a note was given in consideration 
of an executory agreement of the payee, which 
has not been performed, will not deprive a holder 
of the note of the character of a bona fide holder, 
unless he also has knowledge of the breach of the 
agreement. Where there is evidence reasonably 
tending to show that the holder at the time of the 
purchase of the note, had knowledge that the note 
was given in consideration of an executory agree- 
ment, and that such agreement had been breached, 
it was error to direct a verdict for the plaintiff.— 
Prentice v. First Nat. Bank, Okla., 224 Pac. 964. 


21. Carriers—Tax.—Laws Miss. 1920, c. 104, § 21 
(Hemingway’s Code Supp. 1921, § 6512), imposing 
a privilege tax on express companies, dependent on 
the classification of railroads over which the ex- 
press is moved) fixed by the Railroad Commission 
for purpose of levying privilege tax on railroads 
under section 45 of said chapter 104, held not vio- 
lative of the Constitution as to due process, be- 
cause indefinite and uncertain, in view of state 
Supreme Court’s construction of statute making its 
meaning certain and definite.—Southeastern Ex- 
press Co. v. Miller, U. S. S. C., 44 Sup. Ct. 421. 


22. Charities—Intention.—Under a deed convey- 
ing a lot to church trustees “to be used as a home 
for ministers,” etc., with habendum in trust that 
premises should be “held, kept, maintained and 
disposed of as a place of residence,” etc., the 
trustees could sell any or all of the property, in- 
vesting the funds in either a parsonage previously 
built thereon, or another situated elsewhere, since 
the intention must be gathered from the whole in- 
strument, and “disposed of’ means ‘‘to sell,” 
“alienate,” “part with to another,” etc.—Page v. 
Covington, N. C., 122 S. B. 481. 


23. Commerce—Foreign Corporations.—Taxation 
Act, § 110, authorizing a franchise tax on the pro- 
portion of a foreign corporation’s capital stock, 





represented by business transacted and property 
located in the state, and providing that, if any 
corporation fails or refuses to file its annual re- 
port, a tax may be assessed against it, based on 
its entire authorized capital stock, is not invalid 
as placing a prohibited burden on interstate com- 
merce.—International Lumber Co. v. Emmerson, 
Til., 143 N. E. 465. 


24.——-Gross Sales Tax.—A tax levied by a state 
or municipal corporation therein on the business 
of selling goods in interstate or foreign commerce, 
measured by a percentage of the gross sales, is 
a direct burden on and regulation of such com- 
merce, in violation of Const. art. 1, § 8 (3).— 
American Mfg. Co. vy. City of St. Louis, Mo., U. 8S. 
Cc. C. A., 296 Fed. 899. 


25.——Intrastate Employee.—Where a railroad 
bridge foreman, while assisting in unloading piling 
from a car, was struck by one of the piles and 
killed, and it appeared that the shipment of piling 
was an intrastate one on intrastate cars, and that 
the piling was for use along the bank of a creek 
about 600 feet from a railroad bridge to divert a 
current of water and secure the bridge abutments 
defendant’s entire line being within the state, al- 
though at times engaged in interstate commerce, 
deceased was not engaged in “interstate com- 
merce’”’ within the federal Employers’ Liability Act, 
and an action for his death would lie under Act 
No. 20 of 1914, as amended by Act 38 of 1918 and 
Act 43 of 1922, providing for workmen’s compensa- 
a v. Louisiana Ry. & Nav. Co., La., 

0. 


26.—Tax.—As the state cannot discriminate un- 
favorably in its taxing laws against the products 
of another state, tobacco produced in Kentucky is 
exempt from taxation in the hands of the pro- 
ducer’s immediate vendee in Tennessee, under 
Const. art. 2. § 28, and Acts 1907, c. 602, § 2.— 
Nashville Tobacco Works vy. City of Nashville. 
Tenn., 260 S. W. 449. 


27. Corporations—Agent’s Powers.—Under Civ. 
Code, § 2349, a fiscal agent who had a contract 
with the corporation for the sale of its stock. em- 
powering the fiscal agent to incur indebtedness 
on behalf of the corporation to a certain amount, 
eould employ expert assistance to plan, write, and 
place advertising under the fiscal agent’s super- 
vision, such employment not constituting an un- 
lawful delegation by the fiscal agent of his powers 
to an agent.—The Daily Telegram v. Ocean View 
Oil Co., Calif., 224 Pac. 1006. 


28. As Surety.—A corporation cannot become 
a mere accommodation surety for others. unless 
expressly authorized to do so; but a corporation 
which is a large stockholder in another corpora- 
tion has such an interest therein that it may be- 
come a surety on its obligations.—State Bank of 
Fairfax v. Pacific Elevator Co., Minn., 198 S. W. 





29.——-Contracts.—In view of Gen. Laws 1923, c. 
248, § 65, contract of foreign corporation failing to 
comply with laws of the state is valid on behalf of 
the corporation, as well as the other party.— 
Michaels Bauer v. Doughty, R. L, 124 Atl. 253. 


30.——Directors.—Where defendant corporation 
had previously set up on its books, on accrual 
basis, an item to cover state and federal taxes, the 
directors having voted a bonus to an officer of 2 
per cent of the ‘net earnings’’ and. before com- 
municating it to the officer, having set up the pro- 
posed basis for determining net earning on the 
books did not abuse their discretion in deducting 
federal taxes from such earnings, to compute the 
bonus, in view of St. 1923, § 180.13, vesting full 
managerial powers in the directors.—Fleischer v. 
Pelton Steel Co., Wis., 198 N. W. 444. 


31.—Notes.—A note executed by a corporation 
pursuant to a resolution authorized at a directors’ 
meeting held in another state, without the unani- 
mous consent of the board of directors, held in- 
valid in view of Act No. 267 of 1914, repealing Rev. 
St. § 741, and of Rev. Civ. Code, art. 12.—A. Lor- 
enze Co. v. Penn-Louisiana Oil & Gas Co., Inc., 
La., 99 So. 586. 


32.——Stockholders.—A preferred non-voting 
stockholder may sue on behalf of corporation to 
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set aside as fraudulent a transaction, before he 
acquired his stock, whereby a promoter, as a result 
of a fraudulent purpose antedating organization, 
received all the common stock for a valueless con- 
sideration; plaintiff being in ignorance of the fact 
when he paid for the stock.—Osann v. Jones, N. Y., 
204 N. Y. S. 242. 

83.—Stock Collateral—Where the owner of 
certificates of stock executed a blank assignment 
and power of attorney indorsed thereon, authoriz- 
ing a transfer on the corporation’s books, and de- 
livered the certificates to another who pledged the 
same as collateral to a bank, without notice of 
owner’s claim, the bank was warranted in assum- 
ing that pledgor was the owner and in dealing 
with him accordingly, unless circumstances were 
present which should have caused it to inquire as 
to the facts.—Meier v. Continental Nat. Bank, Ind., 
143 N. E. 377. 


34.— Stock Issue.—Where property of a holding 
corporation was transferred in 1905 to defendant 
corporation, which issued no stock until 1909, at 
which time plaintiff did not refuse her stock, nor 
was her right thereto disputed, and no HMability 
was created on the other stockholders, the fact 
that plaintiff escaped a theoretical liability from 
1909 to 1920 was no reason for forfeiture of her 
stock, of the value of approximately $200,000, by 
refusing to issue it to her, as the delay in assert- 
ing her right had not worked to the disadvantage 
of others.—Duryea v. Elkhorn Coal & Coke Cor- 
poration, Me., 124 Atl. 206. 


35. Fixtures—Greenhouses.—Where greenhouses 
were constructed on realty in the usual manner, 
with posts sunk into the earth upon which the 
superstructure was raised, they were fixtures which 
went with the freehold, especially in view of their 
existence for a period of over 40 years.—Saling v. 
Saling. N. J., 124 Atl. 249. 


36. Fraudulent Conveyances — Corporations.— 
Where a cornoration has been organized for that 
purpose, and used as an instrument of fraud, 
where an individual has incorporated himself in 
order to hinder and, if possible, to defraud credi- 
tors, courts, in order to accomplish justice, will go 
as far as necessary in disregarding the corporation 
and its doings.—Matchan v. Phoenix Land Inv. Co., 
Minn., 198 N. W. 417. 


37. Itnsurance—Burglar.—Where property in a 
safe was obtained by breaking into the house and 
actual breaking by force and violence of the inside 
compartments of the safe, insured could recover 
under policy against loss by abstraction from with- 
in the safe by one making entry into the safe by 
actual force and violence “of which force and 
violence there shall be visible marks made upon 
such safe,’”’ although there was no sign no the out- 
side of the safe to indictae forcible entry.—National 
Surety Co. v. Chalkley, Tex., 260 S. W. 216. 


38. Delivery.—Where a policy did not by its 
terms become effective until approved by the final 
medical examination of insurer’s medical director 
at its home office, and delivered to and received 
by the insured during his lifetime in good health. 
the “anniversary’”’ of the policy was on the date 
of its delivery as respects computation of 30 days 
of grace period; the words ‘anniversary hereof’ 
meaning “annually from now” or “annually from 
henceforth,”’ and ‘‘from now” or ‘‘from henceforth” 
referring, not to a time prior to the birth of the 
instrument, but to the time from its delivery, or 
at least from a date not before the time it came 
into ‘existence.—Jefferson Standard Life Ins. Co. 
v. Baker, Tex., 260 S. W. 223. 


39. Health.—In health insurance policy provid- 
ing for payments during a period when insured is 
wholly disabled and prevented by bodily disease or 
iliness from performing duties pertaining to his 
business, the words “bodily disease or illness’’ em- 
brace insanity.—American Nat. Ins. Co. v. Denman, 
Tex., 260 S. W. 226 


40.—-Proof of Claim.—Where a certificate of 
membership in an accident association provides 
that “proofs of claim shall be furnished * * * 
within ninety days from the date of death,’ etc., 
and also provides that ‘‘no action shall be main- 
tained on this certificate after the expiration of 
two years from the date when the final proof of 











claim is filed with the association,’ an obsolute 
denial of liability by the association under any of 
the terms of the certificate made to the beneficiary 
within the 90-day period amounts to a waiver of 
filing proof of claim, and a right of action accrues 
upon the date of such waiver; such action cannot 
however.be maintained after the expiration of the 
period of limitation provided in the certificate or 
policy, which in the instant case would be at most 
within two years and 90 days from the date of 
accident or death. Appel, Adm'r. v. Cooper Insur- 
ance Co.. 76 Ohio St. 52, 80 N. E. 955, 10 L. R. A. 
(N. 8.) 674,10 Ann. Cas. 821, followed and approved. 
—Bartley v. National Business Men’s Ass’n., Ohio, 
143 N. E. 386. 


41. Intoxicating Liquors—Manufacture.—To con- 
stitute a violation of an ordinance prohibiting the 
manufacture of intoxicating liquor. it is not neces- 
sary that the process of manufacturing be com- 
pleted. One actually engaged in an effort to pro- 
duce the finished product falls within the prohibi- 
tion.—State v. Denter, Minn., 198 N. W. 430. 


42.——Possession.—‘‘Possession” of intoxicating 
liquor. prohibited by Acts 1919, p. 7, § 2, includes 
any possession by manucaption or physical do- 
minion, and it is none the less an unlawful pos- 
session because it is by permission of the owner 
of the liquor and in his immediate presence for the 
sole purnose of taking a drink.—Harbin v. State. 
Ala., 99 So. 740. 


43.—Sale.—Where defendant was charged with 
the possession of intoxicating liquor for sale, proof 
that he had more than a gallon of whisky in his 
possession was sufficient under Acts 1917. p. 31. 
c. 4, §§ 28 and 35 (Burns’ Ann. St. Supp. 1921, §§ 
8356b1. 835611) to support an inference that he 
was keeping it with an intent to sell, in absence 
of any denial or any evidence tending to disprove 
such intent.—Boyd v. State, Ind., 143 N. E. 355. 


44. Joint-Stock Companies and Business Trusts. 
—Equitable Owners.—A joint-stock association, 
formed under a declaration contemplating a special, 
active, and discretionary trust, imposing on the 
trustees duties and responsibilities devolving on 
the managing member of a firm or other business 
association, held an organization within Vernon’s 
Savles’ Ann. Civ. St. 1914, arts. 6149-6154, under 
which the stockholders are equitable owners of its 
assets, entitled under general rules of law to a 
voice in its management, and liable as partners.— 
Harvey Company Limited v. Braden, Tex., 260 
S. W. 655. 


45. Livery Stable and Garage Keepers—Liens.— 
Lien of a garage keeper on a car for repairs, ac- 
eessories and storage was superlor to lien of at- 
tachment levied on the car after the lien of the 
garage keeper was in force.—Willis v. Lafayette- 
Phoenix Garage Co., Ky., 260 S. W. 364. : 


46. Master and Servant—Abandoned Employ- 
ment.—Where a theater bill poster. who had been 
instructed to leave the automobile used in his 
work in front of the theater during each noon hour, 
on one occasion. because he was delayed in his 
work. stopned to make a purchase for his home 
and drove home for luncheon instead of directly 
to the theater, held, that whether he had aban- 
doned his master’s employment so as to relieve 
master from liability was a question of fact for 
the jury.—Butler v. Hyperion Theater Co., Conn., 
141 Atl. 220. 


47. Municipal Corporations—License.—A town 
ordinance prohibiting the discharge of firearms, 
rockets explosives, etc., without a license, and 
delegating the power to pass on applications for 
permits to a justice of the peace, held a reasonable 
regulation, under Town Law, § 142-a, and not in- 
valid as delegating power to pass on applications 
for permits.—Town of Hempstead v. St. Conus 
Catholic Soc. of Bros. Congregation of Mutual 
Benevolence, N. Y., 204 N. ¥. S. 228. 


48.—Restrictions.—P. L. 1920, p. 455, does not 
authorize municipalities to restrict the use of resi- 
dential properties unless such restriction is rea- 
sonably necessary for the carrying out of the de- 
creed legislative purpose, and restrictions which 
have no tendency to promote public health, safety 
and general welfare are purely arbitrary and void. 
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—Vernon v Mayor & Council of Town of West- 
field, N. J., 124 Atl. 248. 


49.——Right to Sue.—Taxpayers may sometimes 
sue on behalf of a municipal corporation when its 
officers refuse to do so, and may sometimes take 
up and carry forward pending litigation which the 
officers wrongfully abandon, upon a _ sufficient 
showing of cause for being permitted to intervene. 
—Pipe Creek School Tp. v. Wagler, Ind., 143 N. B 
514. 





50. Sidewalk.—in an action for injuries re- 
sulting from a fall, when a coal hole cover in the 
sidewalk swung open under plaintiff's foot, the 
doctrine of res ipsa loquitur was applicable, and 
defendant’s contention that. having been in exist- 
ence for 10 years, the coal hole must be presumed 
to have been licensed, and that its existence did 
not constitute a nuisance, was not sustained.— 
Krieger v. Lemole, N. Y., 204 N. Y. S. 211. 





51. Zoning Laws.—An ordinance of the city ot 
New Bern, prohibiting the establishment or main- 
tenance of a lumber yard, or wharf where Jumber 
is piled within a certain residence district bound- 
ing on a river, held for the comfort and welfare 
of the citizens and valid.—Turner v. City of New 
Bern, N. C., 122 S. E. 469. 


52. Principal and Agent—Authority.—Authority 
to collect interest on a mortgage as it falls due 
earries no implied authority to collect principal.— 
Morris v. Carlisle, S. C., 122 S. BE. 511. 


53.——Implied Authority.—Where the _ superin- 
tendent of a construction outfit had entire charge 
of the work and authority to buy materials and 
mend and repair the broken machinery and to em- 
ploy and discharge the workmen, he had implied 
authority to authorize physicians to administer to 
an injured employee.—Miller v. Cornell-Young Co., 
N. C., 122 S. E. 383. 


54. Process—Usual Place of Abode.—Under the 
statute “the usual place of abode’”’ means the cus- 
tomary place of abode at the very moment the writ 
is left posted; hence, where the writ is left posted 
at a former place of abode, but from which de- 
fendant had, in good faith, removed, and taken 
up oe -¥ —, elsewhere, service so had is 
neffective an nvalid.—Williamson v. 

Va., 122 S. BE. 530. Pre: ew 


55. Railroads—Brakes.—An interstate carrier may 
not lawfully operate car past an available repair 
station to destination, when its power brakes, be- 
coming out of order in transit, have been cut out 
of power brake system of train, and when more 
than 85 per cent of cars of train are equipped with 
power brakes controlled by engineer, unless car 
with defective brakes is placed in rear of all cars 
having their brakes operated by engineer, in view 
of Act March 2, 1893, § 1, Act April 1. 1896, Act 
March 2, 1903. § 2. and Act April 14, 1910, §§ 2, 4 
one. = Mid Pm. er 8614, 8618, 8621.)\—New 

or vent. R. Co. v. United States, U. S. S. Cc. 
Sup. Ct. 436. . =o 


56. Sales—Complete.—Where a car was sold to 
the buyer’s agent, and the sale was confirmed by 
telephone by buyer, who directed seller to mail 
him the bill, and ordered certain accessories put 
upon the car and it was destroyed by fire the 
following night, evidence held that the transaction 
was a completed sale before the fire.—Devoe & 


mal Co. v. Futch-Flowers Motor Co., Ala., 99 


57.——Delivery.—In contract made November 13 
1918, for sale of Russian rubles for future delivery, 
where existence of embargo on their importation 
was known when contract was made and contin- 
gency of its continuing provided for by provision 
for delivery as soon as practicable after importa- 
tion was permitted, it excluded any implied condi- 
tion for termination, if delivery could not be made 
in a reasondble time.—A. E. Johnson & Co Vv 
Kazemekas, Conn., 124 Atl. 234. Pie 


58. Subrogation—Surety.—A surety, paying his 
principal’s debt to a corporation, will tol te ae 
gated to the corporation's lien on stock which the 
principal held in it, but which he had transferred 





to a third party, for a valuable consideration, be- 
fore the surety became bound.—Benson v. Saffert- 
Gugisberg Cement Const. Co., Minn., 198 iN. W. 297. 


59. Taxation—Paid Under Protest.—lilegal tax 
having been assessed against national bank shares 
and collected in Massachusetts, the banks have no 
other remedy than that provided by G. L. Mass. c¢. 
60, § 98, which requires that tax must be paid 
under protest and suit be brought within three 
months; this requirement not being so serious an 
intereference with their functions as agencies of 
the national government as to be unconstitutional 
though the illegality of the tax arose by reason of 
non-compliance with the National Banking Act 
(Rev. St. § 5219 [Comp. St. § 9784]).—National 
Rockland Bank v. City of Boston, U. S. D. C., 
296 Fed. 743. , 


60. Workmen’s Compensation—Accident.—To be 
an ‘‘accident’’ within compensation law, the injury 
must resuit from some undesigned event occurring 
at a particular time and “emphysema” developing 
slowiy and gradually from continued contact witn 
smoke and tumes was an “occupational disease,” 
not compensable under the compensation law.— 
Mauchiine y. State Ins. Fund, Pa., 124 Atl. 168. 





61. Begins to Operate.—Where an employee, 
afler receiving monthiy compensation under agree- 
ment with his empioyer under Workmen’s Com- 
pensation Act, § 14, for total disability, lost several 
of his injured fingers by amputation, section 16 
providing for loss of members began to operate, 
from time of amputation, and not retroactively, 
trom date of injury; the two sections not being 
antagonistic, and since it 1s common knowledge 
that amputation may be deferred before its neces- 
sity can be ascertained.—Phillips’ Case, Me., 124 
Atul, 211. 


62.—Notice.—Where employee asked his brother 
to notify employer of his injury, and then let the 
matter rest without even taking tne trouble to 1n- 
quire of his brother whether the notice had been 
given, held that tailure to give notice was not oc- 
casioned by mistake or other reasonable cause 
within Ky. St. § 4915.—Northeast Coal.Co. v. Cas- 
tle, Ky., 260 S. W. 336. 


63.——Partners.—Where two persons engaged in 
the “‘steeplejack business’ and devoted their labor 
and skili to the business and divided the net pro- 
ceeds, on the basis of 60 per cent to one who had 
furnished equipment and who procured the con- 
lracts tu be performed by tnem, ana 40 per cent 
wv wue ULMer, LMe OLlner Was not a wurking member 
ot @ pariuership “recelving Wages urespective of 
prouts’ witoin Workmen's Compensation Act, as 
aucenaed vy rub. acts i9Z]l, swNvo. 145, ple 4, 8B ¢ 
and iva, defining such a working member of a 
parcnersnip as an ‘employe’ within we act 
though other partner entered into the contract in 
the performance of which co-partner was injured 
without disclosing the fact that the two men were 
partners dividing the proftits.—Thurston v. Vetroit 
Asphalt & Paving Co., Mich., 198 N. W. 345. 


64.——Statutes Excluding Injuries By Third Per- 
sons.—Where a night watchman, while on his 
employer's premises engaged in his duties was 
assaulted and killed by unknown persons whose 
motive was robbery, his death was caused by 
“injury in the course of employment,” as defined 
in Vernon’s Ann. Civ. St. Supp. 1918, art. 5246— 
82, which in terms excludes injury by an act of 
a third person because of reasons personal to the 
employee, and is intended to exclude cases in- 
volving antecedent malice or cases where the 
employee provokes the difficulty.—Vivier v. Lum- 
bermen’s Indemnity Exch., Tex., 250 S. W. 417. 


65.——Treatment Must Relieve Trouble and 
Benefit Employer.—Whether or not the refusal to 
submit to operation and treatment was unrea- 
sonable was a fact which the employer must have 
established and the Commission must have found 
in order to have stopped his allowance, and they 
must have found further that the treatment would 
have relieved the trouble and thus benefited the 
employer.—Moran v. Oklahoma Engineering & Ma- 
chine & Boiler Co., Okla., 214 Pac. 913. 
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